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RECENT CASE NOTES 195 

The ground on which the pile was placed sloped toward neighboring houses, 
one of which was that of the plaintiff. A portion of the material suddenly 
gushed out from the bottom of the pile, crossed the highway and carried away 
several of the houses for a distance of about fifty feet, but the plaintiff's property 
was not touched. The plaintiff claimed damages because the existence of the 
pile near his premises, with the danger of a recurrence of the slide, had sub- 
stantially diminished their market value. He recovered a judgment in the court 
below. Held, that the judgment was erroneous, since the plaintiff had no cause 
of action until physical injury to his property occurs. Johnson v. Rouchleau- 
Ray Iron Land Co. (1918, Minn.) 168 N. W. I. 
See Comments, p. 171. 



Trover and Conversion — Liability of Innocent Agent — Transfer of Negoti- 
able Paper. — Negotiable instruments payable to bearer were stolen from the 
plaintiff. An agent of the thief delivered them to the defendants, who were 
bankers, and authorized their sale. The defendants sold them and after deduct- 
ing their commission paid the proceeds to the agent, who paid them over to his 
principal. Throughout the transaction the defendants acted without notice, 
actual or "constructive," of the plaintiff's interest. The plaintiff brought an 
action for conversion. Held, that the acts of the defendants did not amount to 
a conversion. Pratt v. Higginson (1918, Mass.) 119 N. E. 661. 

See Comments, p. 175. 



Trusts — Resulting and Constructive Trusts — Grantee's Oral Agreement 
to Hold Land for Person Paying Purchase Price. — The complainant's bill 
alleged that he paid the purchase price of certain real estate, the title to which 
was conveyed to the defendant, and that the latter expressly agreed and declared 
that she held the property in trust for him. Held, that the plaintiff had no 
enforceable equitable interest in the property. Keown v. Keown (1918, Mass.) 
119 N. E. 785. 

The decision follows previous Massachusetts cases in seeing nothing but the 
express oral trust, the enforcement of which is forbidden by the statute of 
frauds. The English law and that of some American states is to the contrary, 
taking the view that there is a "resulting trust" in favor of the buyer. Dyer v. 
Dyer (1788, Ex.) 2 Cox, 92; Stock v. McAvoy (1872) L. R. 15 Eq. 55; Cook 
v. Patrick (1891) 135 111. 499, 26 N. E. 658. As the cases just cited show, this 
so-called "resulting trust" is based upon a presumption of fact, "rebuttable" 
by evidence. Cf. (1918) 27 Yale Law Journal, 705. The result is that in the 
end, where evidence is introduced, it is really the express oral trust which is 
enforced. This seems clearly to violate the statute of frauds, and to this extent 
the Massachusett view seems sound. There is, however, another possibility 
which is usually entirely overlooked by the courts. In other parts of our law 
we have acted upon the general principle that, while one may set up the statute 
of frauds as an excuse for refusing to perform the obligations resulting from 
an express oral promise, if he does so he will not be permitted to enrich himself 
thereby in an unjust way. In consequence he is usually required to restore, 
either specifically or by way of money equivalent, that which he received in 
consideration for the oral promise. Keener, Quasi-contracts, 277; Woodward, 
Quasi-contracts, 147. It happens occasionally under this doctrine that the plain- 
tiff actually obtains the same relief that he would have been entitled to had the 
oral promise been enforceable, but this is merely a coincidence and no reason 
for refusing to apply the general principle. Thus, if services are performed 



